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(2) In cases involving Navy attorneys
serving in Marine Corps units, or in-
volving Marine Corps attorneys serving
in Navy units, to the Commandant of
the Marine Corps (Attn: JA);

(3) In cases involving members of the
Navy-Marine Corps Trial Judiciary, to
the Trial Judiciary Chief Judge; and

(4) To the appropriate military serv-
ice attorney discipline section if the
complaint involves covered attorneys
certified by the Judge Advocates Gen-
eral/Chief Counsel of the other uni-
formed services.

§776.82 Interim suspension.

(a) Where the Rules Counsel deter-
mines there is probable cause to be-
lieve that a covered attorney has com-
mitted misconduct or other violations
of this part, and poses a substantial
threat of irreparable harm to his or her
clients or the orderly administration of
military justice, the Rules Counsel
shall so advise the JAG. Examples of
when a covered attorney may pose a
“‘substantial threat of irreparable
harm” include:

(1) When charged with the commis-
sion of a crime which involves moral
turpitude or reflects adversely upon
the covered attorney’s fitness to prac-
tice law, and where substantial evi-
dence exists to support the charge;

(2) When engaged in the unauthorized
practice of law (e.g., failure to main-
tain good standing in accordance with
§776.71 of this part); or

(3) Where unable to represent client
interests competently.

(b) Upon receipt of information from
the Rules Counsel, JAG may order the
covered attorney to show cause why he
or she should not face interim suspen-
sion, pending completion of a profes-
sional responsibility investigation. The
covered attorney shall have 10 calendar
days in which to respond.

(c) If an order to show cause has been
issued under paragraph (b) of this sec-
tion, and the period for response has
passed without a response, or after con-
sideration of any response and finding
sufficient evidence demonstrating
probable cause to believe that the cov-
ered attorney is guilty of misconduct
and poses a substantial threat of irrep-
arable harm to his or her client or the
orderly administration of military jus-
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tice, JAG may direct an interim sus-
pension of the covered attorney’s cer-
tification under Articles 26(b) or 27(b),
UCMJ, or R.C.M. 502(d)(3), or the au-
thority to provide legal assistance,
pending the results of the investigation
and final action under this instruction.

(d) Within 10 days of JAG’s decision
to impose an interim suspension, the
covered attorney may request an op-
portunity to be heard before an impar-
tial officer designated by JAG. Where
so requested, that opportunity will be
scheduled within 10 calendar days of
the request. The designated officer
shall receive any information that the
covered attorney chooses to submit on
the limited issue of whether to con-
tinue the interim suspension. The des-
ignated officer shall submit a rec-
ommendation to JAG within 5 calendar
days of conclusion.

(e) A covered attorney may, based
upon a claim of changed circumstances
or newly discovered evidence, petition
for dissolution or amendment of JAG’s
imposition of interim suspension.

(f) Any professional responsibility in-
vestigation involving a covered attor-
ney who has been suspended pursuant
to this section shall proceed and be
concluded without appreciable delay.
However, JAG may determine it nec-
essary to await completion of a related
criminal investigation or proceeding,
or completion of a professional respon-
sibility action initiated by other Ili-
censing authorities. In such cases, JAG
shall cause the Rules Counsel to so no-
tify the covered attorney under in-
terim suspension. Where necessary,
continuation of the interim suspension
shall be reviewed by JAG every 6
months.

§776.83 Preliminary inquiry.

(a) The purpose of the preliminary in-
quiry is to determine whether, in the
opinion of the officer appointed to con-
duct the preliminary inquiry (PIO), the
questioned conduct occurred and, if so,
whether it constitutes a violation of
this part or the Code of Judicial Con-
duct. The PIO is to recommend appro-
priate action in cases of substantiated
violations.

(b) Upon receipt of the complaint and
charges, the PIO shall promptly inves-
tigate the charges, generally following
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the format and procedures set forth in
the Manual of the Judge Advocate Gen-
eral for the conduct of command inves-
tigations. Reports of relevant inves-
tigations by other authorities includ-
ing, but not limited to, State bar asso-
ciations may be used. The PIO should
also:

(1) Identify and obtain sworn affida-
vits or statements from all relevant
and material witnesses to the extent
practicable;

(2) Identify, gather, and preserve all
other relevant and material evidence;
and

(3) Provide the covered attorney con-
cerned an opportunity to review all
evidence, affidavits, and statements
collected and a reasonable period of
time (normally not exceeding 7 days)
to submit a written statement or any
other written material that the cov-
ered attorney wishes considered.

(c) The PIO may appoint and use
such assistants as may be necessary to
conduct the preliminary inquiry.

(d) The PIO shall personally review
the results of the preliminary inquiry
to determine whether, by a preponder-
ance of the evidence, a violation of this
part or of the Judicial Code has oc-
curred.

(1) If the PIO determines that no vio-
lation has occurred or that the viola-
tion is minor or technical in nature
and warrants only corrective coun-
seling, then he or she may recommend
that the file be closed.

(2) If the PIO determines by a prepon-
derance of the evidence that a viola-
tion did occur, and that corrective ac-
tion greater than counseling may be
warranted, he or she shall then rec-
ommend what further action is deemed
appropriate.

(e) The PIO shall forward (via the
OEGCMJ in appropriate Marine cases)
the results of the preliminary inquiry
to the Rules Counsel, providing copies
to the covered attorney concerned and
all parties to whom the charges were
previously sent.

(f) The Rules Counsel shall review all
preliminary inquiries. If the report is
determined by the Rules Counsel to be
incomplete, the Rules Counsel shall re-
turn it to the PIO, or to another in-
quiry officer, for further or supple-
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mental inquiry. If the report is com-
plete, then:

(1) If the Rules Counsel determines,
either consistent with the PIO rec-
ommendation or through the Rules
Counsel’s own review of the report,
that a violation of this part or Code of
Judicial Conduct has not occurred and
that further action is not warranted,
the Rules Counsel shall close the file
and notify the complainant, the cov-
ered attorney concerned, and all offi-
cials previously provided copies of the
complaint. JAG(13) and/or JAR, as ap-
propriate, will maintain copies of all
correspondence related to the closing
of the file.

(2) If the Rules Counsel determines,
either consistent with a PIO rec-
ommendation or through the Rules
Counsel’s own review of the report,
that a violation of this part has oc-
curred but that the violation is of a
minor or technical nature, then the
Rules Counsel may determine that cor-
rective counseling is appropriate and
close the file. The Rules Counsel shall
report any such decision to the JAG.
The Rules Counsel shall ensure that
the covered attorney concerned re-
ceives appropriate counseling and shall
notify the complainant, the covered at-
torney concerned, and all officials pre-
viously provided copies of the com-
plaint that the file has been closed.
JAG(13) and/or JAR, as appropriate,
will maintain copies of all correspond-
ence related to the closing of the file.
The covered attorney concerned is re-
sponsible, under these circumstances,
to determine if his or her Federal,
state, or local licensing authority re-
quires reporting such action.

(3) If the Rules Counsel determines,
either consistent with a PIO rec-
ommendation or through the Rules
Counsel’s own review of the report,
that further professional discipline or
corrective action may be warranted,
the Rules Counsel shall:

(i) In cases involving Marine Corps
attorneys not serving as defense coun-
sel or attached to Navy units, request,
on behalf of JAG, that the subject at-
torney’s OEGCMJ appoint a disin-
terested covered attorney (normally
senior to the covered attorney com-
plained of and not previously involved
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in the case) to conduct an ethics inves-
tigation into the matter;

(ii) In all other cases, appoint, on be-
half of JAG, a disinterested covered at-
torney (normally senior to the covered
attorney complained of and not pre-
viously involved in the case) to con-
duct an ethics investigation; and

(iii) Notify those supervisory attor-
neys listed in §776.81(c) and §776.81(d) of
this part.

§776.84 Ethics investigation.

(a) Whenever an ethics investigation
is initiated, the covered attorney con-
cerned will be so notified, in writing,
by the Rules Counsel.

(b) The covered attorney concerned
will be provided written notice of the
following rights in connection with the
ethics investigation:

(1) To request a hearing before the in-
vestigating officer (10);

(2) To inspect all evidence gathered;

(3) To present written or oral state-
ments or materials for consideration;

(4) To call witnesses at his or her own
expense (local military witnesses
should be made available at no cost);

(6) To be assisted by counsel (see
paragraph (c¢) of this section);

(6) To challenge the IO for cause
(such challenges must be made in writ-
ing and sent to the Rules Counsel via
the challenged officer); and

(7) To waive any or all of these
rights.

(c) The covered attorney may be rep-
resented by counsel at the hearing.
Such counsel may be:

(1) A civilian attorney retained at no
expense to the Government; or,

(2) In the case of a covered USG at-
torney, another USG attorney:

(i) Detailed by the cognizant Naval
Legal Service Office (NLSO), Law Cen-
ter, or Legal Service Support Section
(LSSS); or

(i1) Requested by the covered attor-
ney concerned, if such counsel is at-
tached to the cognizant NLSO, Law
Center, LLSSS, or to a Navy or Marine
Corps activity located within 100 miles
of the hearing site at the time of the
scheduled hearing, and if such counsel
is reasonably available, as determined
by the requested counsel’s reporting
senior in his or her sole discretion.
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There is no right to detailed counsel if
requested counsel is made available.

(d) If a hearing is requested, the 10
will conduct the hearing after reason-
able notice to the covered attorney
concerned. The hearing will not be un-
reasonably delayed. The hearing is not
adversarial in nature and there is no
right to subpoena witnesses. Rules of
evidence do not apply. The covered at-
torney concerned or his or her counsel
may question witnesses that appear.
The proceedings shall be recorded but
no transcript of the hearing need be
made. Evidence gathered during, or
subsequent to, the preliminary inquiry
and such additional evidence as may be
offered by the covered attorney shall
be considered.

(e) The I0 may appoint and use such
assistants as may be necessary to con-
duct the ethics investigation.

(f) The IO shall prepare a report
which summarizes the evidence, to in-
clude information presented at any
hearing.

(1) If the IO believes that no violation
has occurred or that the violation is
minor or technical in nature and war-
rants only corrective counseling, then
he or she may recommend that the file
be closed.

(2) If the IO believes that a violation
did occur, and that corrective action
greater than counseling is warranted,
he or she shall then recommend what
further action is deemed appropriate.

(g) The 10 shall forward the ethics in-
vestigation, including the IO’s rec-
ommendations, to the Rules Counsel,
as follows:

(1) In cases involving Navy or Marine
Corps attorneys serving with NLSC
units, via Vice Commander, NLSC;

(2) In cases involving Navy attorneys
serving with Marine Corps units, via
the Commandant of the Marine Corps
(Attn: JA);

(3) In cases involving Navy or Marine
Corps attorneys serving in subordinate
Navy fleet or staff billets, via the fleet
or staff judge advocate attached to the
appropriate second-echelon com-
mander;

(4) In cases involving members of the
Navy-Marine Corps Trial Judiciary, via
the Trial Judiciary Chief Judge;

(5) In cases involving Marine Corps
attorneys serving in defense billets, via
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